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Chairman TOWNS. Mr. Colapinto. 
STATEMENT OF DAVID COLAPINTO 

Mr. COLAPINTO. Chairman Towns, members of the committee, 
thank you very much for inviting me to testify today on H.R. 1507. 
My name is David Colapinto. I’m the general counsel of the Na- 
tional Whistleblowers Center, a nonprofit, nonpartisan organization 
in Washington, DC, that supports whistleblowers. 

To achieve whistleblower protection, Congress must enact re- 
forms with full court access for Federal employees. We heard this 
morning a proposal by the Department of Justice witness for an 
extra-agency board, a new board to hear national security com- 
plaints without access to courts. 

Simply put, the district court access for  national  security  and  
FBI employees is critical to achieve true reform. Whatever adminis- 
trative scheme is devised by Congress, if it is without district court 
access, it is doomed to fail. That conclusion is based on a more than 
30-year history that tells us what works and what does not. 

Laws that permit district court access, like H.R. 1507 and Title 
VII of the Civil Rights Act, work. Other laws, like the current Civil 
Service System that limit remedies through the administrative 
process, do not. 

For more than 18 years, FBI and intelligence agency employees 
have had the right to go to Federal court on claims of retaliation,    
go before a jury and seek compensatory damages under Title VII. 
That exists today. They can also go to district court under the Pri- 
vacy Act and seek damages. They can go to district court for pre- 
enforcement injunctive relief to remedy constitutional violations. 

Under all of these laws, district court access for national security 
and FBI employees does not air details of national security pro- 
grams. It just doesn’t happen in our Federal courts. Likewise, H.R. 
1507, as it is constructed, would pose no risk to national security 
under the district court access provisions. 

Where national security is related to a case, district courts have 
many protective measures available to prevent disclosure of classi- 
fied information. For example, under Title VII national security 
agency cases, Federal courts have used pseudonyms and protective 
orders to protect national security information. Other protective 
measures are already in existence within the Rules of Civil Proce- 
dure and the Rules of Evidence, where Federal courts routinely use 
in-camera proceedings in order to protect the disclosure of classi- 
fied information. 

More importantly, with respect to this legislation, there is noth- 
ing in H.R. 1507 that permits either an employee or the Federal 
court to reveal classified information. In fact, the bill is constructed 
to expressly authorize the agency to withhold classified informa- 
tion. 

This issue was studied back in the mid-1990’s when it was re- 
quested—a GAO report was requested by the former Post Office 
and Civil Service Committee of the House. The report was issued   
in 1996, and it found that intelligence agencies already  have  in 
place numerous safeguards to protect classified information and na- 
tional security interests in employees’ Federal court cases and in  
jury trials in Title VII cases. 
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The GAO concluded if Congress wants to provide CIA, NSA, and 
DIA employees with standard protections that most other Federal 
employees enjoy, it could do so without unduly compromising na- 
tional security. And here’s a copy of the report, which is publicly 
available on the Internet, and I  urge  anyone  interested  in  this 
issue to read it, because the GAO conducted an audit and deter- 
mined that information on sensitive intelligence operations can be 
converted into unclassified, publicly available documents. 

Intelligence agency adverse action files contain generally no na- 
tional security information. The files reviewed by GAO at the DIA 
and the NSA, actually 98 percent of those files contained no such 
information. And that is the case file that is used to process the 
employee termination or discipline case. 

GAO reviewed case files in Federal courts and found declassified 
and redacted documents were capable of providing sufficient infor- 
mation to litigate the cases for both the agency and the employee. 

The conclusion, based on 30 years of history and 18 years under 
Title VII, is clear the administrative process alone won’t work. 
Under the current system, I can tell you what happens. You heard 
from Ms. Greenhouse earlier, and it happens repeatedly by lawyers 
who represent Federal employees, when they come into the office, 
it has become standard for attorneys to have to tell Federal em- 
ployees and advise them that filing the whistleblower claim is fu- 

tile. Statistics bear that out: 95 to 99 percent failure rate. To be 
honest with your clients, you have to tell them you have a 95 to 
99 percent chance of losing your case. And nothing is more demor- 
alizing than having to tell a client, particularly a dedicated Federal 
employee, particularly employees who work at national security or 
the FBI agencies, that remaining silent and not fighting retaliation 
is their best legal option. That won’t change unless we have district 
court access for employees, including national security and FBI em- 
ployees. 

And I thank you very much. 
Chairman TOWNS. Thank you very much, Mr. Colapinto. 
[The prepared statement of Mr. Colapinto follows:] 
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Chairman TOWNS. We’ve been joined by Congressman Cummings 
from Maryland as well. 

Mr. Fisher, do you see a significant difference in the position 
taken by the current administration in today’s testimony and the 
historical position you outlined? 

Mr. FISHER. My concern is that if you look at Justice Department 
positions over the years, they will say the President has exclusive 
control over national security information. Even though you and 
other Members have clearance, you don’t have a need to know, and 
they can block you. 

I see that, frankly, in what was said today, because when the 
Justice Department testified today after talking about President 
Washington, the Justice Department then refers to testimony back  
in 1998 with regard to congressional oversight. And this is a quote 
from today’s testimony from the Justice Department: The Constitu- 
tion ‘‘does not permit Congress to authorize subordinate executive 
branch employees to bypass these orderly procedures  for  review 
and clearance by vesting them with a unilateral right to disclose 
classified information even to Members of Congress.’’ 

So if I read that correctly—and I think it’s underscored by their 
idea of some sort of entity within the executive branch to review 
that. And I think what they are saying is that employees in the 
agency have no right to come here. They do under the 1998 CIA 
Whistleblower going to the Intelligence Committees, but other than 
that I think—I don’t see the change. 

I think they decided today not to expressly talk about constitu- 
tional issues as they have in the past. But I don’t see the change. 

Chairman TOWNS. Mr. Turner, do you have a comment on that? 
Mr. TURNER. I think Dr. Fisher is right. I think they are doing 

what OLC and the executive branch has done throughout our his- 
tory, and that is trying to uphold the Constitution, which, as it has 
always been interpreted, gives the President final decision on clas- 

sified information. And I think they, as  a  matter  of policy, they 
may well prefer this, but I think they have a duty to the Constitu- 
tion just as members of this committee do. 

Chairman TOWNS. Thank you very much. 
Mr. Devine, you mentioned in your testimony the importance of 

jury trials for Federal employees, yet it is our understanding that 
very few of the employees will ever exercise that option because of 
the expense of bringing the case to Federal court.  If  that  is the 
case, why is this right so important? 

Mr. DEVINE. Well, Mr.  Chairman,  first,  it  matters  because  this 
is very much a litmus test of the President’s credibility on trans- 
parency issues. He pledges full access to court, and it will be dif- 
ficult to take those commitment serious if he leaves Federal work- 
ers as the only ones without normal court access. 

But the main reason—and it far transcends the current adminis- 
tration—is the high-stakes cases that are the primary reason the 
Whistleblower Protection Act is passed, there is no chance for jus- 
tice at the Merit Systems Protection Board. The ultimate point of  
the law, and why ours has the unanimous mandate, is not just the 
congressional commitment to be fair to government workers, it’s  
the impact on the public. And the Board, the Merit Systems Protec- 
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tion Board for 30 years has rubber-stamped termination of anyone 
who challenged a significant government breakdown. 

I’ll just give you some examples of the sophistry here. A Federal 
air marshal in a week with his whistleblowing blocked the Trans- 
portation Security Administration from removing air marshal cov- 
erage on cross-country flights during the hijacking alert. They basi- 
cally they had blown their budget on contractors, and they wanted  
to get back to even by canceling the air marshals on these flights 
during an alert. The whistleblower stopped them. He was fired for  
it. 

It’s taken him 3 years. He hasn’t gotten a hearing. And currently 
the issue in the case is the preliminary ruling that he’s not covered 
by the Whistleblower Protection Act, and that is because a loophole 
in the law is that it doesn’t allow public disclosures of information 
whose release is specifically prohibited by statute. 

The Merit Board, it said, well, TSA was authorized by Congress  
to issue regulations. So when TSA issued a regulation that imposed 
blanket secrecy, virtually ending any public whistleblowing, that 
qualified as a specific statutory prohibition. 

Now every agency in the government has that authority, and if 
this decision sticks, it means the Whistleblower Protection Act 
rights will only exist to the extent that they are not contradicting 
agency regulations—that is hopeless—as a shield for government 
accountability. 

The bottom line is for whistleblowers seeking justice in serious 
breakdowns of government service, the MSPB is the Twilight Zone. 

Chairman TOWNS. Thank you very much. 
I yield 5 minutes to the gentleman from Maryland  Mr.  

Cummings. 
Mr. CUMMINGS. I was at another hearing. 
Thank you very much, Mr. Chairman, and thank you for holding 

this hearing. 
I think it’s extremely important that we do everything in  our 

power to protect whistleblowers. We had a case in Maryland which I 
got involved with where we had at one of our hospitals someone 
who blew the whistle on her superiors who knew that AIDS tests, 
HIV/AIDS, and hepatitis B tests were being administered by faulty 
machinery. I’m talking about hundreds of them. And all of it was 
hush-hush. And this happened about 4 or 5 years  ago.  And  by 
doing what she did, I believe that she saved a lot of lives. 

I think that when we look at—going back to your comments, Mr. 
Devine, it is so very important that we have transparency. Mr. 
Barofsky, the Special IG for TARP, told us in another hearing that 
he expected numerous cases—if I remember correctly, he said hun- 
dreds of them coming out of this TARP situation. 

And so I think that—I often say that a lot of times we don’t act 
when we ought to act, and then something happens, and then we  
look back and said we wish we had. And, Mr. Chairman, I think  
that this is one of those times where we’re going to have to act.   
And I know there are some that may disagree, but the fact is that       
I think America has called out for transparency and is—I’ve often 
heard it said that one of the greatest things that you can do is to  
shine a light so that all can see to address this whole issue of the 
kinds of problems that can come up in government. And one of the 
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things I’ve also noticed is in some instances it’s almost impossible to 
find out certain information unless you do have a whistleblower. 

And going back to what you were saying, Mr. Colapinto, you know, 
some kind of way we also have to figure out how to put peo- ple in a 

position where they feel comfortable even coming forward and that 
they will not be harmed themselves. Other than that, you might as 

well throw this—I mean, if we have that kind of situation where they 
feel threatened, then it—you won’t get that kind of re- 

sponse. 
And in Baltimore, we have a situation now where there is no co- 

operation. We have literally about 20 percent of our most serious 
cases, like murders and whatever, not going to trial. Why? Because 
of witness intimidation. Why? Because they believe they are going 
to be harmed. It’s a second cousin to this, but it’s the same kind       
of concept. 

In order to address the ailments of our society, a lot of times 
you’ve got to have—matter of fact, most of the time you’ve got to 
have the cooperation of people. 

So I just have one question to all of you. One of the arguments  
that opponents of expanding whistleblower protection is we  will 
give a forum to people who just want to complain about manage- 
ment or, worse, are vindictive against their employer and want to  
get even. 

I want you to respond to those critics, and I know there are sev- 
eral systems in place to weed out legitimate claims from the others, 
and I would just like to know how do we address that? 

Mr. DEVINE. Congressman, that is an objection that can be made   
to every right that Congress ever legislates. Every right can be 
abused. But you folks make a balancing test whether the benefits    
to the public outweigh the risk for the potential to abuse. I can’t 
think of any legislation where the balancing test is more in favor    
or the rights than with whistleblowers. The benefits to the public   
are incredible. We’ve increased our recovery rate under the False 
Claims Act by almost 200 times annually by enfranchising whistle- 
blowers. 

The issue is probably going to come down to a question of fear. 
What we hear over and over again is that emboldened whistle- 
blowers—if they have normal rights, emboldened whistleblowers 
will bully their managers so they will be afraid to impose account- 
ability when it’s needed. Now, the solution to that probably is to 
hire managers who aren’t afraid to exercise their authority. That       
is not a reason for secrecy. 

But the fear that we’ve got without this law is secrecy enforced 
by repression. When there are abuses of power that betray the pub- 
lic, that is the kind of really dangerous fear we have. And it’s be- 
cause of that fear that problems such as domestic surveillance turn 
into a blanket violation of constitutional rights instead of being 
nipped in the bud; that torture becomes almost a tradition because 
it wasn’t challenged in a timely manner when we first started 
straying from the Geneva Convention. That is how little problems 
turn into disasters, because people are afraid to challenge illegality. 

So we don’t have a whole lot of respect for the argument that we 
can’t give people rights because they might scare the power struc- 
ture. 



24 
 

Chairman TOWNS. As we have seen from today’s hearing, whis- 
tleblowers play a vital role in promoting government accountability 
and transparency. This has been an informative  meeting,  and  I  
look forward to working with the administration and the Senate to 
enact the bill. 

I would like to ask unanimous consent that a number of written 
statements that we receive be submitted for the record. 

And without objection, the committee stands adjourned. And let 
me thank the witnesses for their testimony. We look forward to 
working with you as we move forward. Thank you so much. 

[Whereupon, at 1:45 p.m., the committee was adjourned.] 
[The prepared statement of Hon. Bruce Braley and additional in- 

formation submitted for the hearing record follow:] 

 


